
AMENDMENTS 7 AND 8 UPDATE:
LEGISLATION ENABLING THE PATIENTS’

RIGHT TO KNOW ACT AND
THREE STRIKES RULE
The "Patient's Right to
Know" and "Three
Strikes" constitutional
amendments that
Florida voters approved
in 2004 were criticized
on numerous grounds,
including their vague-
ness and breadth. In
2005, the Florida
Legislature passed
enabling legislation that
attempts to clarify the
amendments. This
article describes the
enabling legislation
and the initial judicial
interpretations of that
legislation, particularly
with respect to retro-
spective vs. prospective
application of the
enabling legislation.
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To the shock of both the medical
and defense-oriented legal communi-
ties in Florida, the 2004 election
brought the passage of Amendments
7 and 8, by voter initiative, as amend-
ments to the Florida Constitution.1

Amendment 7, entitled “Patients’ Right
to Know About Adverse Medical
Incidents,” arguably gave patients
access to medical records of “any
adverse medical incident.”2  Amend-
ment 8, entitled “Public Protection from
Repeated Medical Malpractice” and
commonly known as the “Three
Strikes Rule,” had the effect of requir-
ing the revocation of the license of any
physician with three or more adverse
incidents involving medical malprac-
tice.3

Florida’s medical and legal com-
munities were understandably con-
cerned when these amendments were
passed because Amendments 7 and 8
potentially delivered harsh conse-
quences both to medical professionals
and to the legal system aimed at
defending them.4  Many medical
practitioners viewed the amendments
as not only a threat to doctors, but also
as an impediment to the availability of
healthcare in Florida.5  Additionally,
both amendments contained ambigu-
ities and had a high likelihood of
causing confusion upon interpreta-
tion.6  In response to the ambiguities
contained in Amendments 7 and 8, the
House and Senate drafted enabling
legislation that clarified Amendments 7
and 8.7   On June 20, 2005, Governor

Bush signed the legislation into law
that enabled and clarified Amendments
7 and 8.8    This article discusses the
legislation that enabled the passage
these amendments, and future federal
legislation that may further affect this
area of the law.

I. AMENDMENT 7

Pursuant to the Patients’ Right to
Know About Adverse Medical Incidents
Act, a patient may have access, upon
request, to a final adverse medical
incident report of the facility or provider
of which he or she is a patient, and
which involves the same, or substan-
tially similar, condition, treatment, or
diagnosis as that of the patient re-
questing access.9  These limitations on
the release of records were not con-
tained in the language of Amendment
7. 10 Amendment 7 left many other
questions unanswered, such as how it
was going to be put into effect11  and
how it would interact with already
existing rules and regulations, such as
the privileged peer review process and
the provisions requiring federally
protected health care information of the
Health Insurance Portability and
Accountability Act of 1996 (“HIPAA”).12

A. Subsequent Legislative
Enactments Enabling
Amendment 7

The day after Amendment 7
passed, several plaintiffs’ lawyers sent
hospitals requests for the disclosure of
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documents that were created in
confidence.13  They included
cumbersome requests for any
adverse incidents related to a
specific doctor, regardless of date;
all hospital records of adverse
medical incidents for a five year
time frame; and non-party subpoe-
nas directed at obtaining adverse
medical incidents information.
Plaintiff’s attorneys were using the
passage of Amendment 7 as a
cast-net to fish for cases. These
requests heightened the urgent
need for clarification of Amend-
ment 7’s implications and enact-
ment of guidelines aimed at pro-
tecting confidential information. The
enabling legislation passed by the
Florida Legislature addresses and
clarifies some of these ambiguities
and concerns associated with
Amendment 7.14  For example, the
enabling legislation clarifies that
Amendment 7 does not apply
retroactively and correctly restricts
the disclosure of information
related to peer review.15

1. Amendment 7 Does Not
Apply Retroactively

Had Amendment 7 applied
retroactively, it would have effec-
tively required the disclosure of
records created under confidential
circumstances.16  The enabling
legislation clarified that Amend-
ment 7 does not apply retroactively
to records that were created before
the 2004 election.17  The enabling
legislation imposes time restric-
tions on the applicability of Amend-
ment 7, thereby limiting the amount
of records subject to release.18

Most importantly, the enabling
legislation applies only to records
created, incidents occurring, and
actions pending on or after Novem-
ber 2, 2004.19  Therefore, patients
cannot obtain records involving
adverse medical incidents that
occurred before November 2,
2004, and information disclosed in
peer review prior to the passage of
Amendment 7 will remain confiden-
tial.20  Additionally, as of November
2, 2008, patients are restricted to

requesting records within the four
years preceding the date of the
request.21

While at first blush it may
appear that this provision was
designed to ensure that providers
with an imperfect track record will
be limited to exposure for a maxi-
mum of four years, this four-year
limitation provides physicians and
hospitals meaningful guidance on
the formation of record-retention
policies in the post-Amendment 7
world.

2. Amendment 7’s Effect
on Confidentiality

Another large concern when
Amendment 7 was enacted was
the potential for a negative effect
on the quality of healthcare in
Florida due to the disclosure of
otherwise protected information,
such as confidential peer review
information and information pro-
tected under HIPAA.22  The current
legislation
permits the
disclosure of
information
related to peer
review panels
or medical
review commit-
tees.23  How-
ever, the
enabling
legislation
minimizes the
content of
disclosed
information
and restricts the permitted uses of
such information, consistent with
long-standing policies prohibiting
the use of self-critical analysis in
litigation.24  Consistent with Amend-
ment 7’s purpose as a consumer
information measure, the new
legislation limits the type of records
that patients may obtain to those
related to the same or similar
diagnosis.25

Before the enactment of the
enabling legislation, Amendment 7
had the potential to shatter the
peer review process.26  Peer review

has always been a confidential,
protected process that is aimed at
improving patient care and protect-
ing the public.27

The enabling legislation grants
patients a right of access to any
records made or received by a
health care facility relating to any
adverse medical incident, including
incidents “reported to or reviewed
by any health care facility peer
review, risk management, quality
assurance, credentials, or similar
committee.”28  However, in its
enabling legislation, the Legislature
clarified that the purpose of the
legislation is “not to repeal or
otherwise modify existing laws
governing the use of these
records… [and] all existing laws
concerning the discoverability or
admissibility into evidence of
records of an adverse medical
incident in any judicial or adminis-
trative proceeding remain in full
force and effect.”29  Furthermore,

the en-
abling
legislation
prohibits
the discov-
ery and
admissibil-
ity of this
information
at trial, and
specifies
that the
information
cannot be
used for
any pur-

pose, including impeachment, in
any civil or administrative action
against a health care facility or
provider, and does not alter the
immunity provided to persons
providing information in any peer
review panel or medical review
committee.30  The legislation also
specifies that, during the disclosure
of adverse medical incidents, the
health care facility may not disclose
the identity of the patients involved
in the incidents and must maintain
any privacy restrictions imposed by
federal law, including HIPAA.31

...the Legislature has clarified
that, despite the amendments
and enabling legislation, "all
existing laws concerning the
discoverability or admissibility
of records of an adverse medical
incident...remain in full force
and effect."
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The new legislation also
clarifies which patients may obtain
adverse medical records.32  A
patient may only have access to a
final adverse medical incident
report of the facility or provider of
which he or she is a patient, which
involves the same or substantially
similar condition, treatment, or
diagnosis as that of the patient
requesting access.33  Prior to the
enabling legislation, Amendment 7
broadly defined adverse medical
incidents as anything that caused
or could have caused injury.34  This
expansive definition had the
potential to include any patient
record, including preliminary notes
and telephone messages.35  This
would have led to overly burden-
some discovery requests such as
the ones served to hospitals
immediately following the passage
of Amendment 7.36  Had the en-
abling legislation not been passed,
hospitals would have invested
disproportionate amounts of
money and manpower, thus
interfering with their daily routines,
in an attempt to comply with broad
discovery requests. Hospital
personnel would have spent
precious time away from patients
sifting through records and charts
in an attempt to locate incidents
that could have caused injury to a
patient.37  The Legislature's clarifi-
cation can be seen as recognizing
that hospital patient safety safety
officers and risk managers should
spend time addressing patient
safety, not dealing with paperwork.

The enabling legislation cor-
rectly limits the type of available
information to a final adverse
medical incident report, and gives
hospitals the right to decide what
counts as adverse medical inci-
dents.38  This drastically reduces
the amount of hospital money and
resources that would have been
necessary to comply with Amend-
ment 7 and its subsequent cum-
bersome discovery requests.

B. Practical Implications of
Amendment 7 and its
Subsequent Legislation

The enabling legislation appro-
priately clarifies many of the
ambiguities found in Amendment
7.39  For example, Amendment 7
was passed as a means “that
would permit patients and prospec-
tive patients of health care provid-
ers to obtain information concern-
ing adverse medical incidents.40 ” It
was not created to alter the existing
law regarding the discoverability
and admissibility of confidential
information in litigation.41  Instead,
the new legislation continues to
treat peer review decisions and
HIPAA information as privileged,
protected, confidential, and non-
discoverable for purposes of
litigation.42  This is consistent with
the original purpose of Amendment
7: to provide patients access to
information about their medical
providers, not to use such informa-
tion against medical providers in
litigation.43

Although the Legislature
successfully shed light on much of
the uncertainty contained in
Amendment 7 by enacting the
clarifying subsequent legislation,
there is still a great deal of conten-
tion about the applicability and
enforcement of the legislation’s
provisions.44  Judges in several
Florida courts have entered orders
ruling on the applicability and
constitutionality of Amendment 7
and the subsequent legislation.45

In Columbia County, Judge Dou-
glas recently entered an Order
directly relating to Amendment 7
and the subsequent legislation.46

Judge Douglas ruled that Amend-
ment 7 “is prospective in operation
but is retrospective as it relates to
extant records.”47  Judge Douglas
then entered an Order that Section
381.028, Florida Statutes (2005), is
unconstitutional because “the
legislature did not attempt to
‘implement’ Amendment 7 in
enacting Section 381.028, they
attempted to abolish it.”48  In con-
trast, in Manatee County, Judge

Adams recently entered an Order
sustaining Defendants’ objections
to Plaintiffs’ Request to Produce.49

Judge Adams ordered that Amend-
ment 7 “cannot be applied retroac-
tively” and “the legislative acts
which were passed in order to
implement Section 25, Article X,
along with other laws, provide for
the protections Defendants’ urge in
their objections.”50  This clear
dissention within the judicial
system is indicative of the rift
caused by the passage of Amend-
ment 7 and the subsequent en-
abling legislation.51  The debate
over the applicability of the legisla-
tion and its constitutionality will
likely continue to divide courts until
a binding decision is reached on
the matter.52

II. AMENDMENT 8

Pursuant to the recent Re-
peated Medical Malpractice legisla-
tion, no doctor who has been found
by the Board of Medicine to have
committed three or more incidents
of medical malpractice shall be
licensed or continue to be licensed
by the State of Florida to provide
health care services as a medical
doctor.53  As passed via voter
initiative, Amendment 8 was
ambiguous and indefinite, to say
the least.54  Medical and legal
practitioners had many questions
as to the effective date of the initial
legislation, whether it applied to
settlements, and what actions
would be considered medical
malpractice when applying the
Three Strikes Rule.55  Upon the
enactment of the enabling legisla-
tion, the Florida Legislature appro-
priately addressed many of these
concerns and clarified some of
Amendment 8’s vagueness.56

A. Subsequent Legislative
Enactments Enabling
Amendment 8

Amendment 8 initially raised
the question of whether the Three
Strikes Rule applied retroactively.57

If intended to apply retroactively,
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Amendment 8 could have poten-
tially marred the records of doctors
currently practicing in Florida, if
those doctors had previously
committed acts of malpractice
either in Florida or elsewhere.58

The Florida Legislature, in passing
legislation that enabled the Three
Strikes Rule, eliminated any
ambiguity as to the effective date of
the statutes.59  The new legislation
provides that only incidents that
occurred on or after November 2,
2004 may be considered for
purposes of prohibition on the
licensure for repeated medical
malpractice.60  Most likely, had
Amendment 8 been enacted as
originally drafted, some doctors
practicing in Florida would have
been forced to remove their prac-
tices from the state due to the
revocation of their license to
practice medicine.61

Amendment 8 also raised
another question of whether a
settlement counted as a strike
under the Three Strikes Rule.62

Amendment 8 was silent as to
whether settlements specifically
counted as strikes.63  Instead,
Amendment 8 defined “found to
have committed” to include a final
judgment of a court of law, final
administrative agency decision, or
decision of binding arbitration.64  At
the time Amendment 8 was
passed via voter initiative, lan-
guage also existed in section
458.331, Florida Statutes (2004)
that included malpractice settle-
ments as grounds for the board’s
denial of a practitioner’s license.65

During the drafting of the legisla-
tion that enables the Three Strikes
Rule, the Florida Legislature also
struck the previous language of
section 458.331, Florida Statutes
that included settlements in its
definition of medical malpractice.66

The enabling legislation clarified
the ambiguity in Amendment 8,
and the Three Strikes Rule does
not apply to settlements entered
into either in a proceeding before a

court of law, or in an administrative
proceeding before the Board of
Medicine.67

A further ambiguously drafted
subsection of the original Amend-
ment 8 was the definition of medi-
cal malpractice.68  Under the
provisions of Amendment 8, it was
unclear whether a single act of
malpractice could potentially
amount to multiple strikes if there
were more than one claimant or
whether it would encompass
multiple acts with respect to one
claimant.69  The new enabling
legislation clearly states that an
incident of malpractice “means the
wrongful act or occurrence from
which the medical malpractice
arises, regardless of the number of
claimants or findings.”70  The statute
further provides that “[a] single act
of medical malpractice, regardless
of the number of claimants, shall
count as only one incident,”71  and
“[m]ultiple findings of medical
malpractice arising from the same
wrongful act or series of wrongful
acts associated with the treatment
of the same patient shall count as
only one incident.”72  Therefore,
under the current legislation, an
incident only counts as one strike
even if there are multiple claimants
or a series of wrongful acts to one
patient.73  The statute also specifies
that out-of-state judgments only
count as a strike if the standard of
care and burden of proof applied in
the other state equaled or ex-
ceeded that used in Florida.74

Another clarification to the
Three Strikes Rule is the
Legislature’s implementation of a
new standard whereby the Board
of Medicine reviews acts of medi-
cal malpractice when considering
whether to revoke a medical
doctor’s license.75  The enabling
legislation specifies, “the board
shall not license or continue to
license a medical doctor found to
have committed repeated medical
malpractice, the finding of which
was based upon clear and con-

vincing evidence.”76  It is then left up
to the discretion of the board to
decide whether the facts support-
ing the finding of an incident of
medical malpractice were deter-
mined by a standard of clear and
convincing evidence.77  If the board
determines that a standard less
stringent than the clear and con-
vincing evidence was used, the
board must review the case and
“determine whether the finding
would be supported under a
standard of clear and convincing
evidence.”78

B. Practical Implications of
Amendment 8 and its
Subsequent Legislation

The legislation that supple-
ments and enables Amendment 8
properly elucidates many ambigu-
ities found in Amendment 8.79

Perhaps the most prominent
clarification to Amendment 8 is the
implementation of the clear and
convincing standard the Board of
Medicine will use to review acts of
medical practice.80  Under Amend-
ment 8, final judgments from jury
verdicts potentially counted as
strikes.81  Without the implementing
legislation, physicians would be
less willing to risk a final judgment
being entered against them, and
there would be pressure on medi-
cal insurers to settle lawsuits
brought against physicians, thereby
increasing settlement amounts for
plaintiffs.82   By implementing the
clear and convincing standard of
review, the legislature greatly
alleviated the concern of a surge of
malpractice claims.83

Moreover, while there has been
frequent opposition to Amendment
7’s enabling legislation,84  much of
the dissention surrounding Amend-
ment 8 occurred prior to the
enactment of its enabling legisla-
tion.85  When Amendment 8 was
passed via voter initiative, plaintiffs
and defense attorneys sought
clarification of terminology and the
implications.86  For example, when



TRIAL ADVOCATE QUARTERLY - SPRING 2006
- 11 -

Amendment 8 was first enacted,
Judge Cohen of Orange County
entered an Order granting Florida
Hospital Association’s motion for a
temporary injunction against the
implementation and enforcement
of Amendment 8 pending further
legislation by the Florida Legisla-
ture implementing Amendment 8 or
the adjournment of the 2005
Florida Legislature without such
implementing legislation having
been enacted.87  The Legislature
then clarified any ambiguity regard-
ing the applicability of Amendment
8 when it initiated enabling legisla-
tion.88  Thus, the law surrounding
Amendment 8 and its application is
likely to be more stable than the
law relating to Amendment 7.

III. ADDITIONAL FEDERAL
DEVELOPMENTS

On July 29, 2005, President
Bush signed the Patient Safety and
Quality Improvement Act of 2005,
effective immediately.89   This new
law amends the Public Health
Service Act, and allows health care
providers to create voluntary
reporting systems involving medi-
cal errors and “near misses” in a
legally privileged and confidential
manner when reported to patient
safety organizations (“PSOs”).90

The data reported to the PSOs will
be shielded from use in liability
suits, criminal and administrative
proceedings, and disciplinary
actions.91  The law only protects
information collected or developed
for patient safety activities, not for
other purposes.92  Therefore, a
patient’s medical record, billing and
discharge information or other
original patient or provider records
are not considered protected.93  If
the state’s protections are greater
than the federal privilege, then the
federal law has no effect. If the
federal privilege is greater than the
state’s law, the provider may
choose to comply with the federal
law and obtain additional protec-

tions, but the entity to which the
provider reports must be a certified
PSO.94  The bill also contains
penalties for disclosing confidential
information up to $10,000 if the
patient safety work product is
identifiable and the disclosure is
done knowingly and recklessly.95

It is unknown at this time how
the guidelines set forth in the
Patient Safety and Quality Im-
provement Act will interact with the
provisions that dictate what mate-
rial is discoverable under Florida’s
Patient’s Right to Know About
Adverse Medical Incidents Act.96  In
the future, this new federal legisla-
tion may inadvertently provide a
safe-harbor for material otherwise
discoverable under Florida’s
Patient’s Right to Know About
Adverse Medical Incidents Act.97

CONCLUSION

The final ramifications and
interpretations of Amendments 7
and 8 and the enabling legislation
recently passed by the Florida
Legislature will most likely remain
unknown for a long period of time.
Most likely, a court with binding
authority will ultimately find that
Amendments 7 and 8 and the
enabling legislation are constitu-
tional. The effects of this legislation
will continue to change, however,
as further legislative and judicial
clarification occurs.

1 Amendment 7 was passed as Article X, §
25 of the Florida Constitution, and
Amendment 8 was passed as Article X, §
26 of the Florida Constitution on November
02, 2004.

2 Art. X, § 25, Fla. Const. Amendment 7
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SECTION 25.  Patients’ right to know about
adverse medical incidents
(a) In addition to any other similar rights
provided herein or by general law, patients
have a right to have access to any records
made or received in the course of business
by a health care facility or provider relating
to any adverse medical incident.

(b) In providing such access, the identity of
patients involved in the incidents shall not
be disclosed, and any privacy restrictions
imposed by federal law shall be maintained.

(c) For purposes of this section, the
following terms have the following mean-
ings:

(1) The phrases “health care facility”
and “health care provider” have the
meaning given in general law related to a
patient’s rights and responsibilities.

(2) The term “patient” means an
individual who has sought, is seeking, is
undergoing, or has undergone care or
treatment in a health care facility or by a
health care provider.

(3) The phrase “adverse medical
incident” means medical negligence,
intentional misconduct, and any other act,
neglect, or default of a health care facility or
health care provider that caused or could
have caused injury to or death of a patient,
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that are required by state or federal law to
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body, and incidents that are reported to or
reviewed by any health care facility peer
review, risk management, quality assur-
ance, credentials, or similar committee, or
any representative of any such committees.

(4) The phrase “have access to any
records” means, in addition to any other
procedure for producing such records
provided by general law, making the
records available for inspection and copying
upon formal or informal request by the
patient or a representative of the patient,
provided that current records which have
been made publicly available by publication
or on the Internet may be “provided” by
reference to the location at which the
records are publicly available.
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SECTION 26.  Prohibition of medical
license after repeated medical malpractice.
(a) No person who has been found to have
committed three or more incidents of
medical malpractice shall be licensed or
continue to be licensed by the State of
Florida to provide health care services as a
medical doctor.
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following terms have the following mean-
ings:
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means both the failure to practice medicine
in Florida with that level of care, skill, and
treatment recognized in general law related
to health care providers’ licensure, and any
similar wrongful act, neglect, or default in
other states or countries which, if commit-
ted in Florida, would have been considered
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means that the malpractice has been found
in a final judgment of a court of law, final
administrative agency decision, or decision
of binding arbitration.
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Amendment 8: “Three Strikes,” supra note

6.
63 Art. X, § 26, Fla. Const.
64 Id.
65 § 458.331, Fla. Stat. (2004).
66 § 458.331, Fla. Stat. (2005).
67 § 456.50, Fla. Stat.
68 Art. X, § 26 (b) (1), Fla. Const.
69 Id.
70 § 456.50 (1) (d), Fla. Stat.
71 § 456.50 (1) (d) (1), Fla. Stat.
72 § 456.50 (1) (d) (2), Fla. Stat.
73 § 456.50, Fla. Stat.
74 § 456.50 (1) (g), Fla. Stat.
75 § 456.50 (2), Fla. Stat.
76 Id. (emphasis added). The clear and

convincing evidence standard is defined as
producing in the mind of the trier of fact a
firm belief of conviction, without hesitancy,
as to the truth of the allegations sought to
be established. State v. Mischler, 488 So. 2d
523 (Fla. 1986). It is an intermediate
standard of proof that requires more than a
preponderance of the evidence and less
than proof beyond a reasonable doubt. R.S.
v. Dept. of Children and Families, 831 So.
2d 1275 (Fla. 4th DCA 2002).

77 § 456.50 (2), Fla. Stat.
78 Id.
79 §§ 456.50 456.041, 458.331, 459.015, Fla.

Stat.
80 § 456.50 (2), Fla. Stat.
81 Art. X, § 26, Fla. Const.
82 See http://www.flhosp.org/new/

healthissues/healthbrf_amends378.pdf (last
visited March 21, 2006)

83 §§ 456.041, 456.50, 458.331, 459.015, Fla.
Stat.

84 See supra n. 31.
85 Art. X, § 26, Fla. Const.
86 Id.
87 Order, Florida Hosp. Assoc., Inc.  v. Florida

Agency for Health Care Admin., 2004-CA-
002483 (Fla. 2d Cir. Ct. Dec. 1, 2004).

88 §§ 456.041, 456.50, 458.331, 459.015, Fla.
Stat.

89 Pub. L. No. 109-41, § 2 (a) (5), 119 Stat.
424, 424-34 (2005).

90 Id.
91 Id.
92 Id.
93 Id.
94 Id.
95 Id.
96 Id.; see also § 381.028, Fla. Stat.
97 Id.; see also § 381.028, Fla. Stat.
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